CHAPTER 9

Land Use Regulation and Housing Affordability

Emily Hamilton

Every city in the United States has implemented land use regulations
that limit the amount of housing that can be built within city borders
and raise the cost of new housing construction. These rules are framed
as tools for reducing the negative externalities of development, such
as noise that carries across property lines or shadows that buildings
cast on their neighbors. However, these regulations also stand in the
way of people’s opportunity to live in the locality of their choice at a
price affordable to their household. This chapter covers the history of
land use regulations; the potential that a lightly regulated market could
deliver housing at a wide range of price points; the effect of land use
regulations on housing affordability; and, finally, potential solutions
that could allow more people to live in the locations of their choice.
Localities implemented the early U.S. zoning codes during the Pro-
gressive Era. The first U.S. zoning code adopted in New York City in
1916 took steps toward limiting the mass of buildings as well as sepa-
rating buildings by use. It was implemented at the behest of department
store owners, who wanted to keep garment factories from encroach-
ing on the blocks that they wanted to maintain as exclusive shopping
destinations. Today, however, land use regulations primarily serve

to separate single-family neighborhoods from land available for any
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other use and to prevent the redevelopment of a single-family home
for any other use.

In addition to business interests, early supporters of zoning included
progressive reformers. The reformers argued that tall buildings, made
feasible by elevators and new construction techniques, contributed to
disease by allowing high population density. With the advent of street-
car technology that made it possible for people to commute farther to
their downtown jobs, these reformers supported clearing away densely
populated, low-income neighborhoods and encouraging the residents
to move to low-density, single-family homes with yards. Slum clear-
ance was paired with the construction of public housing, but often there
was a net loss of housing units and the public housing units were avail-
able to families with higher incomes than those who had been living
in the bulldozed homes."

When New York implemented its zoning code, other US cities were
already working on their own land use ordinances that shared similar
objectives of separating uses and limiting density.? Today, develop-
ment in every US city is constrained by land use regulations. Houston
is often cited as an example of an unzoned city. While it doesn’t have a
use-zoning code like all other major American cities, it does have land
use regulations, including parking requirements and minimum lot size
standards that serve some of the same purposes as zoning.?

Early zoning ordinances were not without their critics, primarily in
the real estate industry. Some argued that land use regulations that
reduced land values constitute an unconstitutional taking of private
property and that localities lacked a rational basis for determining
zoning designations. This theory was eventually put to the test in Euclid,
Ohio. The Ambler Realty Company sued for the right to build an indus-
trial project on land that was zoned for various other uses. In 1926, the
case reached the US Supreme Court, and the court held that localities
may legally separate land zoned for commercial and residential uses
and multifamily from single-family zoned land.*

From the beginning, land use regulation in the US has been a tool
of exclusion. The New York shopkeepers who supported zoning to

keep factories out of shopping districts were often more concerned
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about keeping the factories’ immigrant workers away from their stores
than about the factories themselves.® Until Buchanan v. Warley in 1916,
some municipalities implemented pre-zoning land use regulations that
explicitly barred African Americans from purchasing homes in parts
of localities.® Following the ruling that explicitly race-based zoning
violated Fourteenth Amendment protections for freedom of contract,
localities turned to zoning rules that drove up housing costs, including
single-family zoning and minimum lot size requirements.” While these
rules segregate neighborhoods by income rather than race, they have
outsize effects on racial groups, including African Americans (who have
lower incomes on average than the average for the country as a whole).
As legal scholar Bernard Siegan explains,

All zoning is exclusionary, and is expected to be exclusion-
ary; that is its purpose and intent. The provisions governing
almost every zoning district operate to exclude certain uses
of property from certain portions of the land, and thereby
in the case of housing, the people who would occupy the
housing excluded.®

When jurisdiction after jurisdiction implements exclusionary zoning,
entire regions become unaffordable to low- and even middle-income
households. Residents in search of affordable housing may move to
exurbs that are far from many jobs and require long commutes, but at
a certain point driving farther in search of affordability becomes unten-
able in terms of time and transportation costs.

Some early zoning proponents said that reducing population density
would improve public health. During the COVID-19 pandemic, New
York Governor Andrew Cuomo made a similar argument, tweeting
of New York City, “Density is still too high and is still too dangerous.”
However, in both instances, overcrowding was the threat to public
health rather than density. Crowding refers to the number of people
sharing a room, whereas density refers to the number of people living
on a fixed amount of land. Overcrowding can occur in high- or low-den-

sity locations and has contributed to the spread of Covid-19 from urban
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to rural low-income areas. Researchers at Johns Hopkins University

have identified no correlation between either population density or

crowding and Covid-19 infection rates at the county level.” However,
other analyses have found a relationship between crowding and Covid-
19 spread.® To the extent that reduced crowding improves public health,
permitting more housing to be built at lower costs in the locations where

people want to live supports not only economic opportunity, but better

health outcomes as well.

Filtering: How the Market Can

Deliver Housing Affordability

Through the mid-20th century, housing markets provided housing to
residents at a wide range of income levels, even in the face of rapid pop-
ulation growth. In his book Living Downtown, Paul Groth explains that
boarding houses and single-room-occupancy buildings provided a key
source of market-rate housing that was affordable even to very low-
wage workers in cities like San Francisco and New York." By sharing
a bathroom and relying on urban neighborhoods to provide afford-
able food options and space for socializing, these residents were able
to keep their living costs affordable even in cities with high land prices.
Today, land-use restrictions that require each new housing unit to be
a minimum size and include prescribed amenities rule out lower-cost
housing options.

Before zoning was implemented in Manhattan, neighborhoods that
had been built as single-family homes were often repurposed as board-
ing houses to put real estate to its most profitable use in a rapidly
growing city. While historically land use regulations allowed builders
to provide housing that was designed for low-income tenants, hous-
ing that had been initially built for high- or middle-income residents
also tended to become more affordable to less-well-off residents over
time. Because lower-income residents were willing to share space in
subdivided houses or purpose-built apartments, they were able to
outbid higher-income residents for the most desirable locations.!? Those
who wanted to live in a single-family home surrounded by other sin-

gle-family homes had to keep moving northward as land in the heart
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of the city was put to more valuable use over time as denser housing
and commercial space.”

In liberal markets, housing becomes affordable to lower-income
people over time in two ways. First, a household may sell a house to a
landlord, who then rents it out as rooms or converts it into an apartment
building. This process turns one large home into smaller, more afford-
able homes. But second, even housing that isn’t subdivided becomes
more affordable over time through a process called filtering. The major-
ity of people moving into new-construction housing are moving out
of older, somewhat less desirable housing. Today, land use regulations
that limit new housing construction and set minimum standards for
housing unit sizes have restricted both the rate of filtering and the price
point it can start from. Nonetheless, filtering provides an important
source of housing affordable to low- and middle-income Americans
today. According to one estimate, filtering leads real home prices to
fall by 1.9 percent per year."

Economist Evan Mast looks at the moves that new construction
causes in a study of 686 multifamily developments.”® Mast finds that
100 new units open up 70 units in below-median income neighborhoods
and 40 units in bottom-quintiles income neighborhoods.

The filtering process can start from a lower price point if localities
allow for relatively low-cost new construction typologies, including
multifamily construction. Additionally, the process accelerates when
existing homes are allowed to be subdivided into smaller homes. Today,
single-family zoning prevents such subdivision in the majority of the
country’s residential neighborhoods. Neighborhoods and cities that
have set up severe obstacles to new housing construction may expe-
rience the reverse of filtering, in which a stagnant supply of housing
becomes more expensive over time as demand increases and existing
homes go to higher-income residents over time.'®

Increasingly Binding Housing Supply Constraints
Not all land use regulations change development outcomes. In some
cases when land at the outskirts of urban regions is developed for the

first time, localities zone the land to match what homebuilders want
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to provide. In this case, regulations may be non-binding. Rules that do
have an effect on development outcomes are called binding regulations.

Land use regulations in US cities have become more binding over
time, and as a result they’re having larger effects on housing supply
and house prices.”” Localities have been using zoning to limit develop-
ment for more than 100 years, but it wasn’t until the 1970s that entire
regions began experiencing high and rising house prices in response
to these supply constraints.'® Before that time period, center cities typi-
cally courted growth while built-out suburbs sought to limit it in order
to maintain low density.”” Nonetheless, farther-flung suburbs generally
still had plenty of undeveloped land that they were willing to make
available for relatively low-cost development.

Economist William Fischel argues that the rise of the environmental
movement led to a sympathetic argument that homeowners could use
in support of limiting development.?’ Neighbors who oppose growth
in their proximity may argue that development would harm local hab-
itats. On a larger scale, however, infill growth—redeveloping existing
neighborhoods at denser levels—is much less environmentally harm-
ful than new growth at the urban fringe.”! Nonetheless, homeowners,
whom Fischel labels “homevoters” for their outsize influence on local
policy decisions, have used environmental concerns to successfully
block development in many jurisdictions.”? By blocking change in their
neighborhoods, homevoters may limit the risk that new construction
could lower the value of their home, which is often their largest finan-
cial asset. They also create the potential for large windfall gains, should
demand for housing increase in an area where building new supply is
politically difficult.?

The problem of inelastic housing supply—a housing market in which
increases in demand for housing result in relatively little construction
and relatively large prices increases—in a policy environment shaped
by homevoters is most severe in high-cost coastal cities. But it’s not lim-
ited to these jurisdictions. During the housing boom from 2012 through
2017, house prices rose significantly faster than household incomes.
Relative to the boom from 1996 to 2006, however, the housing supply

response has been substantially smaller during the more recent boom.?
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Since the financial crisis, no metro area in the country has reached the
rate of residential building permits per capita that it experienced from
1990 to 2007.%»

The Land Use Regulations Preventing

New Housing Construction

The most important land use regulation standing in the way of new
housing is single-family zoning. In California, the state with the larg-
est affordability problem, 80 percent of the land zoned for residential
development is designated exclusively for single-family housing, and
denser housing typologies are banned in these areas.?

On top of single-family zoning that restricts lower-cost multifamily
housing construction, all US cities and suburbs enforce rules including
minimum lot size requirements and setback requirements that require
each home to sit on a certain amount of land. Using data from 2000,
urban economists Edward Glaeser, ]oseph Gyourko, and Raven Saks
estimate the cost of regulations that limit residential construction. They
find that New York; Boston; Los Angeles; Newport News, Virginia; Oak-
land, California; Salt Lake City; San Francisco; San Jose, California; and
Washington, DC, all have “zoning taxes” that accounted for at least 10
percent of housing costs at the time of their study.”” Housing afford-
ability and the effects of land use regulations on new housing supply
have certainly become worse since 2000.

Gyourko and coauthors Jonathan Hartley and Jacob Krimmel recently
released an index of land use regulations and building permit approval
processes across metropolitan areas. To develop their Wharton Residen-
tial Land Use Regulatory Index (WRLURI), they survey policymakers
injurisdictions across the country.® Of course, many market and policy
factors beyond zoning affect house prices, such as regional demand for
housing and geographic constraints on building new housing, among
others. Nonetheless, local rules and institutions that determine what can
be built in a locality and how long developers typically have to spend to
get approvals are an important factor in determining house prices. Figure
1 shows the relationship between WRLURI and median house prices.

WRLURI explains 40 percent of price variation across metropolitan areas.
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In high-cost cities, limits on density clearly prevent the subdivi-
sion and redevelopment that market actors would otherwise make
to increase housing supply and bring down prices. But new research
shows that these regulations shape market outcomes even in places with
relatively elastic housing supply. Researchers Nolan Gray and Salim
Furth show that in three fast-growing Texas suburbs, new homes are
concentrated close to the minimum zoned lot size, indicating the pres-
ence of binding regulations.”? Additionally, many developers in these
jurisdictions seek variances in order to build new homes on lots that
are smaller than the minimum allowable lot size on the books.* Seeking
regulatory exemptions adds to the costs of development, and the addi-
tional cost is passed on to consumers in the form of higher house prices.

In addition to density restrictions, in jurisdictions where land is
expensive, parking requirements play an important role in driving up
housing construction costs. When land is scarce, developers build man-
dated parking in aboveground or underground garages where each spot
costs tens of thousands of dollars to build. In one typical Los Angeles
multifamily project, parking was only feasible to build in an under-
ground garage. For each one-bedroom unit in Los Angeles, developers
are required to build two parking spots, at a cost of more than $100,000
per unit.’! In the absence of parking requirements, residential builders
would still provide parking to people willing to pay for it, but house-
holds willing to forgo a car (or to have one car instead of two) would
have the freedom to economize on parking costs.

On top of restrictions that limit density and housing supply within
cities, in some cases additional land use restrictions limit new build-
ing at the urban fringe. Urban growth boundaries (UGBs) are a key
component of smart growth planning, a planning school that emerged
in the 1970s as a response to traditional zoning practices that restrict
traditional development patterns.

However, smart growth principles have never been fully imple-
mented. Rather than repealing rules like parking requirements and
single-family zoning that stand in the way of dense, walkable devel-
opment, local policymakers who have implemented smart growth

policies have generally layered UGBs on top of these traditional zoning
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Figure 1. Median House Price and Land Use
Restrictions across Metropolitan Areas, 2019
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Sources: Index values are from Joseph Gyourko, Jonathan Hartley, and Jacob Krimmel,
“The Local Residential Land Use Regulatory Environment across U.S. Housing Mar-
kets: Evidence from a New Wharton Index” (NBER Working Paper No. 26573, National
Bureau of Economic Research, Cambridge, MA, December 2019); median house price
data are from “Housing Data,” Zillow Research, ZHVI All Homes Time Series ($) (data
set), accessed February 24, 2020, https:/ / www.zillow.com /research/data/.

restrictions. In turn, UGBs have further constrained new housing supply
and contributed to house price increases.

Research is mixed on the effect of UGBs on house prices. Portland,
Oregon, has perhaps the most binding UGB in the country. One study
found that Portland’s UGB did not cause house prices around Port-
land to rise between 1990 and 2000.3? Since then, however, Portland
house prices have more than doubled after accounting for inflation.
Other studies have found that UGBs raise land prices for land inside
the boundary,® and a study from the 1980s found the same effect for
house prices.*

Historic neighborhoods often have the characteristics that smart

growth advocates promote, including dense, walkable development.
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But traditional zoning and historic preservation rules prevent new
development in these neighborhoods that would allow more people to
live in them. Historic preservation is particularly prevalent in Manhat-
tan, where nearly one-third of buildings are landmarked.* One study
of the effects of preservation on house prices finds that outside Man-
hattan in New York City, historic preservation increases property prices
of homes that have redevelopment potential and those that are land-
marked. However, within Manhattan, where the option to redevelop is
most valuable, historic designation raises the prices of homes that are
not preserved but has a smaller positive price effect for those that are.*
On the whole, there is a strong consensus among economists that in
expensive coastal regions land use regulations are standing in the way of

new housing construction and are causing high and rising house prices.”

Consequences of Supply Constraints

and High Prices for Housing

Land use regulations that constrain building supply and lead to an
inelastic supply of housing harm society’s most vulnerable members the
most. These regulations have devastating effects for low-income renters
in high-cost cities. On average, households in the lowest income quin-
tile spend more than 60 percent of their income on housing, whether
they’re renters or homeowners.* This means typical low-income house-
holds are severely cost-burdened: they may have insufficient funds to
meet their other needs beyond housing, they may live in crowded con-
ditions, or they may endure long and unpleasant commutes. A study
from Zillow finds that as median rents exceed 32 percent of the median
household’s income, homelessness rates begin to rise.”

The consequences of land use regulations that constrain housing
supply are not limited to residents who are directly burdened by high
rents. Land use regulations also have macroeconomic consequences
because they cause “spatial misallocation,” meaning workers don’t
live in the locations with the best opportunities because of housing
supply constraints.*” While the highest-earning individuals can afford
housing in the location of their choice, land use regulations may force

those earning less to choose between living in the location where their
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best job opportunities are located and living in a location where they
can afford decent housing and a reasonable commute.

Land use regulations reduce income mobility by shutting out rel-
atively low-income residents from locations with high-paying jobs.
Economists Peter Ganong and Daniel Shoag show that income con-
vergence across states between 1990 and 2010 was less than half of the
rate it was from 1880 to 1980, as people stopped moving from lower-in-
come states to higher-income states.*!

In addition to reducing income mobility, spatial misallocation reduces
economic growth when people can’t live in the locations where they
could be most productive. Cities provide opportunities for a high den-
sity of people and firms to collocate and learn from each other. By
locking out population growth, land use regulations stand in the way
of growth and innovation. Macroeconomists have estimated that land
use regulations reduce US GDP substantially, by between hundreds of
billions** and trillions of dollars.*

Failed Solutions

In the face of high and rising housing costs in expensive cities, state and
local policymakers are under pressure to pursue policies to increase
affordability for their residents. In 2019, Oregon and California passed
statewide rent control laws in an attempt to reduce rent burdens and
rent hikes for current tenants, and New York reformed its rent control
policy to allow stricter rent control across the state.

Rent control gives tenants some of the benefits of homeownership by
offering relatively predictable housing costs. However, it comes with
serious consequences for the supply of rental housing. A recent study of
rent control in San Francisco found that buildings affected by the city’s
rent control law were 8 percentage points more likely to be converted to
condos than buildings that were exempt from the law.* While rent con-
trol benefits those who live in rent-controlled units, the authors find that
it reduced the supply of relatively low-cost rental housing, at the expense
of renters who weren’t lucky enough to secure a protected apartment.

While rent control is primarily limited to some of the highest-cost

coastal cities, inclusionary zoning is a similar policy becoming
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increasingly common across the country.* Under inclusionary zoning,
homebuilders are required or incentivized to build below-market-rate
housing units as part of new market-rate projects. The subsidized units
are required to be affordable to households making a certain percentage
of the median income over time. Localities often offer density bonuses
that allow homebuilders to build more market-rate housing than they
would be permitted to construct under the underlying zoning.

Arequirement that developers provide subsidized housing as a com-
ponent of new housing developments is a tax on new construction that
can be expected to reduce housing supply and drive up prices. How-
ever, the density bonuses that inclusionary zoning often incorporates
allow more housing supply than would otherwise be permitted. This
makes its overall effect on new housing construction and market-rate
house prices ambiguous.

Five studies have estimated the effect of inclusionary zoning on house
prices, and three find that it increases prices relative to the counterfac-
tual. One finds mixed effects, and one finds that inclusionary zoning
reduced median market-rate prices.* Further, the density bonuses that
inclusionary programs typically include derive their value from the fact
that traditional zoning regulations prevent homebuilders from provid-
ing as much housing as would be profitable given demand. Without
exclusionary zoning that gives value to density bonuses, inclusionary
zoning would be a clear tax on new housing construction.

Like rent control, inclusionary zoning can provide large benefits for
the residents who receive price-controlled homes. Like rent control, it
fails to address the core cause of housing unaffordability in growing
regions—exclusionary zoning and limitations on relatively low-cost
housing typologies. These policies give state and local politicians the
tools to appear to address the problem of unaffordability without threat-
ening the exclusionary zoning order that homevoters support.

Successful Reform at the Local Level
The homevoter dynamics at the local level create serious obstacles to
reform at the local level. Relative to renters, homeowners are more

likely to stay in the same jurisdiction over time*, and they’re more
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likely to vote.* Local politicians are therefore incentivized to appease
these homevoters with exclusionary zoning policy rather than liber-
alizing housing policy to allow in new residents who might be less
inclined to reelect them than the current electorate is.

Nonetheless, several US cities provide models for accommodating
growth and maintaining affordability. Houston is famous for not having
a zoning code and for allowing rapid suburban development on its
urban fringe. But it also allows dense redevelopment. In 1999, Hous-
ton reduced the minimum lot size within its Interstate 610 loop to 1,400
square feet, making it possible for a single house to be redeveloped with
three townhouses.” More recently, it eliminated parking requirements
in some downtown neighborhoods. Localities across the country, from
Portland to Atlanta have legalized accessory dwelling units (ADUs).
And Minneapolis implemented a zoning reform to permit triplexes
across the parts of the city where previously only single-family houses
were allowed. Rather than permitting a bit more density across the city,
Seattle has taken the approach of permitting high-rise residential devel-
opment in its “urban villages.”

These examples show that in some cases local reform is politically
possible. However, local reform ends at the municipal limits, and metro
areas comprise many jurisdictions, each of which sets its own land
use regulations and is responsive to its own voters. In general, the
incentives at the local level are biased in favor of the heavily regu-
lated status quo.

Arguments in Support of Local Control in Land Use

In spite of the serious costs of allowing homevoters to have strong influ-
ence over land use regulations, local control over land use decisions
remains popular among many groups. Historically, early progres-
sive supporters of zoning and other land use regulations argued that
these regulations were necessary for improving the living condi-
tions of low-income people living in urban tenements. Conditions for
low-wage workers in urban centers were indeed poor—homes were
overcrowded, and crowding and poor sanitation contributed to public
health problems.
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As an alternative to urban apartments, progressives promoted
moving the residents of tenements to suburbs, from which downtown
jobs were newly accessible by streetcar. They argued that owner-occu-
pied, single-family homes promoted healthy and virtuous lifestyles.”
They promoted local land use regulations as a tool to maintain exclu-
sively single-family development in the suburbs and to implement
slum clearance policies to eliminate tenements in the cities.

Local control over land use regulations also has support among con-
servatives, who tend to prefer subsidiarity—the principle of devolving
policy decisions to the lowest level of government possible. Political

philosopher Loren King explains two justifications for this subsidiarity:

One rationale appeals to personal autonomy and liberal-dem-
ocratic legitimacy: leave political decisions at the institution-
al scale closest to those affected by those judgments, just be-
cause legitimate authority rests—in the first and most critical
instance—with the free and informed consent of those moral
agents most obviously affected by political decisions. Politi-
cal decisions are always ultimately backed by coercion, and
such coercion can only be legitimately authorized by reasons
that are responsive to each citizen’s equal moral standing as
at once both the subject and the final author of that coercion.
Decisions made closest to those most affected are more likely
to satisfy this criterion of legitimacy, treating us as proper-
ly autonomous citizens. Another rationale is (moderately)
communitarian in spirit. Our most cherished relationships
tend to be in our families and communities, churches and
neighborhoods—a variety of associations we are either born
and raised into or sometimes choose to enter on the basis of
our considered values and aspirations. It is typically with-
in such communities that our broader conceptions of justice
and the good life are formulated and affirmed. This associa-
tive richness is to be applauded, and if government must in-
terfere with civic or nonpublic associations, best that it do so
in ways that are least intrusive and most carefully tailored to
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achieve whatever public purposes necessitated interference

in the first place.”

In addition to both progressives and conservatives who offer ideo-
logical justifications for giving local governments control over land
use, others support zoning from an efficiency perspective. They argue
that bargaining over allowable land use is inefficient: A group of resi-
dents may be willing to pay a commercial landowner enough to entice
the landowner to locate away from their neighborhood, but the res-
idents face a coordination problem that keeps them from facilitating
this transaction.® From this perspective, local governments stepping
in to separate land uses is welfare-enhancing.

Edward Glaeser and Joseph Gyourko write, “Empirical investiga-
tions of the local costs and benefits of restricting building generally
conclude that the negative externalities are not nearly large enough to
justify the costs of regulation.”*® Land use regulations do prevent exter-
nalities, for instance when they block tall buildings that would cast
shadows on neighboring properties. However, they also prevent the
positive externalities that emerge when more people are able to afford
housing in their preferred location. In the abstract, most people agree
that more housing should be permitted in the regions where people
want to live. This is reflected in the plethora of proposals from fed-
eral policymakers for encouraging local zoning reform.** But when it
comes to specific proposals for new housing, particularly multifamily
housing, local residents very often find a reason to oppose construc-

tion in their backyard.

The Role for State Preemption

While a few localities have implemented pro-housing reforms, in gen-
eral states have clear legal and economic bases for setting limits on local
land use regulations. Local jurisdictions are “creatures of their states,”
so even “home rule” states can limit local regulatory authority. The
effects of local restrictions on new housing spill across local political
boundaries, limiting population growth, economic growth, and income

mobility at the state and national levels. Because reversing these trends
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are valid objectives for state policymakers, they have a role to play in
limiting exclusionary zoning and protecting property owners’ rights
to build more housing.

From its beginning, zoning has been used to block multifamily hous-
ing and uphold the authority of local governments to create exclusively
single-family neighborhoods.* This has arguably been more consequen-
tial than zoning's role in separating incompatible land uses, particularly
as industrial uses have become cleaner over time and as changes in
transportation networks have naturally led industrial users to want to
move away from dense urban areas.

In the Supreme Court, local governments’ police power to protect

“general welfare” has been interpreted such that local policymakers may
restrict property rights in land use to meet the preferences and financial
interests of the jurisdiction’s current residents, with no consideration
for the costs of these policies to property owners or to prospective res-
idents who are shut out of the jurisdiction by supply constraints.> But
not all state courts share this jurisprudence. For example, New Jersey
courts have held that municipalities must consider the effects of their
zoning laws on residents who live outside their borders.”

Recent reforms at the state level show how states may set limits
on local exclusionary zoning. In 2019, Oregon passed a state law that
eliminated single-family zoning in much of the state. It requires all
localities with at least 25,000 residents to allow up to fourplexes or

“cottage clusters” of small single-family homes on lots currently zoned
for single-family units exclusively.” For cities with between 10,000 and
25,000 residents, the law upzones single-family lots to allow duplex
construction.

In 2016, California policymakers passed a law that requires all the
state’s localities to allow ADUs on all lots that have single-family homes.
In Los Angeles particularly, the law has led to a surge in ADU permit-
ting. Following the law’s passage, at least 2,500 new ADUs have been
built in the city, representing a 1,000 percent increase in permitting.”
In 2019, California policymakers took an additional step, allowing all
homeowners to build second “junior” ADUs—effectively setting the

lower bound of density restrictions in the state to triplex zoning.*
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Following the principle of subsidiarity provides advantages in some
areas of local policymaking, increasing voters’ options to live in a juris-
diction that matches their policy preferences. But land use regulations
that prevent housing construction, thus reducing the potential for pop-
ulation growth, reduce residents” opportunities to choose between
jurisdictions. When land use decisions are made at the neighborhood
or municipal level, the costs of construction tend to be emphasized
rather than the long-term benefits of allowing more people to live in
their location of choice. Therefore, states have an important role to play
in protecting individual rights from local restrictions by limiting the

extent to which localities may restrict housing construction.

Conclusion

In particularly exclusionary jurisdictions, local land use regulations
stand in the way of new housing supply being built in response to new
demand. This situation leads to the price for a fixed supply of housing
being bid up. This, in turn, creates painful trade-offs for all kinds of
households, but it particularly burdens low-income renters.

While some cities have successfully liberalized land use regulations,
incentives are stacked against liberalization at the local level. Local
policymakers are incentivized to please homevoters in order to stay
in office, and homevoters are incentivized to oppose development in
order to increase their property’s value through scarcity.

States have a role to play in limiting the extent to which localities con-
strain new housing construction, because the costs of housing supply
constraints spill over across local borders. Municipalities derive from
their states their authority to use their police power to protect their res-
idents’ interests through land use regulations, so states should require
that localities consider the interests of all the state’s residents when

determining housing policy.
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